SB 381-1— Filed 02/25/2002, 08:00 Friend

PREVAILED Roll Call No.
FAILED Ayes
WITHDRAWN Noes
RULED OUT OF ORDER

MR. SPEAKER:

HOUSE MOTION

| move that Engrossed Senate Bill 381 be amended to read as follows:
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Delete the title and insert the following:

A BILL FOR AN ACT to amend the Indiana Code concerning
agricultural inputs and agricultural outputs and to make an
appropriation.

Page 1, between the enacting clause and line 1, begin a new
paragraph and insert:

"SECTION 1. IC 15-9 ISADDED TO THE INDIANA CODE AS
A NEW ARTICLE TO READ AS FOLLOWS [EFFECTIVE
JANUARY 1, 2003]:

ARTICLE 9. LEGAL ASSISTANCE TO FARMERS
DEFENDING SUITS RELATED TO THE USE OF SEED OR
AGRICULTURAL CHEMICALS

Chapter 1. Definitions

Sec. 1. The definitions in this chapter apply throughout this
article.

Sec. 2. " Agricultural chemical" refersto a substance used in
agriculturefor any of the following pur poses:

(D) Asafertilizer.
(2) Asaherbicide.
(3) Asan insecticide.

Sec. 3. "Commission” refers to the Indiana commission for
agriculture and rural development established by | C 4-4-22-6.

Sec. 4. "Commissioner” refers to the lieutenant governor,
servingasthecommissioner of agricultureunder 1C 4-4-3-2, or the
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1 lieutenant governor's designee.
2 Sec. 5. "Farmer" refersto a person engaged in commercial
3 farmingin Indiana.
4 Sec. 6. "Fund" refers to the farmer legal defense fund
5 established by 1C 15-9-5-1.
6 Sec. 7. " Legal expenses’ refersto any of the following:
7 (1) Attorney'sfees.
8 (2) Court costs.
9 (3) Expert witness fees.
10 (4) A farmer'stravel expensesrelatingtolitigation described
11 inlC 15-9-4-1.
12 Sec. 8. "Registrant” refers to a person who registers under
13 IC 15-9-2-2.
14 Sec. 9. " Seed" refersto agricultural seed or vegetable seed (as
15 defined in I C 15-4-1-3) used to grow a commercial agricultural or
16 a commer cial vegetable crop.
17 Chapter 2. Registration of Persons Selling Agricultural
18 Chemicalsor Seed in Indiana
19 Sec. 1. This chapter does not apply to a person who sells
20 agricultural chemicals or seed only at retail.
21 Sec. 2. A person who sedlls agricultural chemicals or seed in
22 Indiana must register with the commissioner not later than the
23 following:
24 (1) February 1 of each year.
25 (2) Ten (10) days before the person first sells agricultural
26 chemicalsor seed in Indiana.
27 Sec. 3. A person must do the following to register under this
28 chapter.
29 (1) Provide the information required by section 4 of this
30 chapter.
31 (2) Agreeto comply with thisarticle.
32 (3) Pay aregistration fee of onethousand dollars ($1,000).
33 (4) Pay the feesrequired by section 6 of this chapter.
34 Sec. 4. A personregisteringunder thischapter must providethe
35 following information in the form required by the commissioner:
36 (1) The name of theregistrant.
37 (2) The business address of theregistrant.
38 (3) A description of the registrant’'s business structure.
39 (4) A list of all the agricultural chemicals and seed that the
40 registrant sold in Indiana during the previous calendar year.
41 (5) For each agricultural chemical or seed listed under
42 subdivision (4), the amount of chemical or seed sold in
43 Indiana during the previous calendar year.
44 (6) Any other information required by the commissioner.
45 Sec. 5. Anindividual authorized toact for theregistrant must do
46 thefollowing:
47 (1) Statethat theregistrant agreesto comply with thisarticle.
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(2) Affirm the statement required by subdivision (1) and the
information required by section 4 of this chapter under the
penaltiesfor perjury.

Sec. 6. (a) Except asprovided in subsection (b) and | C 15-9-6-4,
aregistrant shall pay thefollowing feesnot later than ten (10) days
after thedatetheregistrant isrequired toregister under section 2
of this chapter:

(1) For each fifty (50) pounds of seed the registrant sold in
Indiana during the previouscalendar year, five cents ($0.05).
(2) For agricultural chemicalstheregistrant sold in Indiana
during the previous calendar year, the following amounts:
(A) Ten cents ($0.10) for each gallon of chemical if the
chemical isaliquid designed to beapplied without dilution.
(B) Ten cents ($0.10) for each unit of chemical required to
makeone(1) gallon of liquid for application if thechemical
isdesigned to be diluted before application.
(C) Ten cents ($0.10) for each pound of chemical if the
chemical is designed to be applied in a form other than a
liquid.

(b) If aregistrant did not sell agricultural chemicalsor seed in
Indianaduringthepreviouscalendar year, theregistrant must pay
a fee equal to one thousand dollars ($1,000) multiplied by the
number of months remaining in the current calendar year,
including the month of the date of theregistration.

Chapter 3. Registrant Requirements

Sec. 1. This chapter states requirementsto which a registrant
must agreeto register under thisarticle.

Sec. 2. Aregistrant isconsider ed to agreeto all other provisions
of thisarticle not stated in this chapter.

Sec. 3. (a) This section applies if a registrant sells seed or
agricultural chemicals to a farmer, either directly or through
another person, under a contract that the registrant requiresthe
farmer to sign.

(b) The registrant agrees that if the registrant's contract
containsaprovision under which thefarmer agreestojurisdiction
and venue of any named courts to adjudicate disputes arising
under the contract or concerning any of theregistrant's property
rightsin the seed or chemicals provided under the contract:

(1) the provision will be printed:
(A) using a font for the text of the provision easily
distinguishable from the font used for other provisions of
the contract;
(B) in a location in the contract that draws the farmer's
attention to the provision;
(C) using any other technique designed to draw the
farmer'sattention to the provision; or
(D) using any combination of methodsdescribed in clauses
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1 (A) through (C); and
2 (2) theregistrant will requirethefarmer tosign theprovision
3 in addition to any other signature required by the farmer to
4 enter into the contract.
5 Chapter 4. L egal Assistanceto Far mer sDefending SuitsRelated
6 to the Use of Seed or Agricultural Chemicals
7 Sec. 1. A farmer whoisadefendant in alawsuit that allegesthat
8 thefarmer has:
9 (1) breached a contract:
10 (A) relating to seed or an agricultural chemical; and
11 (B) to which the farmer isa party;
12 (2) infringed a patent relating to seed or to an agricultural
13 chemical; or
14 (3) violated an intellectual property right or other property
15 right that another person has in seed or an agricultural
16 chemical;
17 may apply to the commissioner for reimbursement of legal
18 expensesincurred by the farmer in the lawsuit.
19 Sec. 2. (a) Except as provided in subsection (b) and section 3 of
20 thischapter, thecommissioner may reimbur se not morethan fifty
21 percent (50% ) of the legal expensesincurred by the farmer.
22 (b) The amount of the reimbursement is subject to the money
23 availablein the fund.
24 (c) In deter mining theamount of thereimbur sement under this
25 section, the commissioner shall consider the following factors:
26 (1) The amount of money availablein the fund.
27 (2) The effect that the litigation has had on the farmer's
28 financial position and the farmer's ability to continuein the
29 farming business.
30 (3) The legal significance that the litigation may have for
31 other farmers.
32 (4) Whether any of the plaintiffs have acted in bad faith in
33 dealing with the farmer.
34 (5) Other factorsthat the commissioner considersrelevant.
35 Sec. 3. A farmer is not entitled to reimbursement of legal
36 expensesunder thischapter if thecommissioner deter minesany of
37 thefollowing:
38 (1) Thefarmer'sbreach of contract wasknowing, intentional,
39 and in bad faith.
40 (2) The farmer's patent infringement or violation of the
41 plaintiff's other property rights:
42 (A) was knowing and intentional; and
43 (B) the farmer gained substantial financial or other
44 benefits from the infringement or violation.
45 Chapter 5. Farmer Legal Defense Fund
46 Sec. 1. Thefarmer legal defensefund isestablished to assist the
47 legal defense of farmersas provided in IC 15-9-4.
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Sec. 2. Thefund consists of the following:
(1) Registration feesreceived under 1C 15-9-2-3(3).
(2) Feesreceived under 1C 15-9-2-6.
(3) Civil penalties collected under 1C 15-9-7.
(4) Money appropriated to thefund by the general assembly.
(5) Any grantsor giftsreceived by the commissioner for the
pur poses of the fund.

Sec. 3. The commissioner shall administer the fund.

Sec. 4. The expenses of administering the fund shall be paid
from money in the fund.

Sec. 5. (a) Thetreasurer of state shall invest the money in the
fund not currently needed to meet the obligationsof thefundinthe
same manner asother public money may beinvested.

(b) Interest that accrues from these investments shall be
deposited in the fund.

Sec. 6. Money in the fund at the end of a state fiscal year does
not revert to the state general fund.

Sec. 7. Money in the fund is continuously appropriated for the
pur poses described in section 1 of this chapter.

Chapter 6. Indiana Farmer Friendly Designation

Sec. 1. Not later than January 31 of each year, the commission
may designate one (1) or moreregistrantsasan " Indiana Farmer
Friendly Company" .

Sec. 2. Thecommission shall designate aregistrant that during
the previous calendar year best satisfies all the following:

(1) Theregistrant'sbusinesspracticesdemonstr ater espect for
Indiana farmers.

(2) The registrant's business practices demonstrate the
registrant's concern for the well being of the businesses of
Indiana farmers.

(3) The registrant's business practices enhance or do not
diminish Indiana farmers competitive position in the world
mar ket place.

(4) Any other criteria recommended by the commission and
stated in rulesadopted by the commissioner under |1C 4-22-2
that the commission deter mines demonstrates a registrant's
concern for the well being of the businesses of Indiana
farmers.

Sec. 3. (a) A registrant designated under section 2 of this
chapter isentitled to usethefollowing statement through January
31 of the year following the designation: " Designated an Indiana
Farmer Friendly Company by the State of Indiana”.

(b) The commissioner may adopt rules under IC 4-22-2 to
regulate the use of the designation stated in subsection (a).

Sec. 4. A registrant designated under section 2 of thischapter is
entitled toafull credit against thefeestheregistrant isrequired to
pay under 1C 15-9-2-6.
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Chapter 7. Violations and Penalties

Sec. 1. The commissioner may impose the civil penalties
described in section 2 of this chapter after a hearing is conducted
under IC 4-21.5.

Sec. 2. The commissioner may impose the following civil
penalties under section 1 of this chapter:

(1) Thecommissioner may imposethefollowingcivil penalties
on a person required to register under 1C 15-9-2-2 who fails
to register in addition to requiring payment of the fees
required by IC 15-9-2-3 and 1 C 15-9-2-6:
(A) A civil penalty of not more than ten thousand dollars
($10,000) as deter mined by the commissioner.
(B) An amount equal to ten percent (10%) of the feesthe
person isrequired to pay under |C 15-9-2-6.
(2) Thecommissioner may imposea civil penalty of not more
than ten thousand dollar s ($10,000) for each violation of the
requirements of 1C 15-9-3 found by the commissioner.
(3) Thecommissioner may imposea civil penalty of not more
than one hundred thousand dollars ($100,000) on a person
who usesthe I ndiana Farmer Friendly designation who:
(A) isnot entitled to use the designation; or
(B) uses the designation in violation of the rules adopted
under IC 15-9-6-3(b).
Thecommissioner may also providethat aregistrant forfeits
theregistrant'sright to use the designation.

Sec. 3. In determining the amount of a civil penalty to impose
under section 2 of thischapter,thecommissioner shall consider the
following:

(1) Whether the person's violation was inadvertent or
knowing.

(2) Whether the per son gained a benefit from the violation.
(3) Whether the violation harmed an Indiana farmer.

(4) Other circumstances that the commissioner determines
should be considered for the imposition of a just penalty.

Sec. 4. At therequest of thecommissioner, theattor ney gener al
shall file an action in a court with jurisdiction to collect a civil
penalty imposed under section 2 of thischapter.”.

Page 3, after line 11, begin a new paragraph and insert:

"SECTION 5. [EFFECTIVE JULY 1, 2002] (a) As used in this
SECTION, "commission" refersto the Indiana commission for
agriculture and rural development established by | C 4-4-22-6.

(b) As used in this SECTION, "commissioner" refers to the
lieutenant governor, serving as the commissioner of agriculture
under 1C 4-4-3-2, or thelieutenant governor's designee.

(c) The commissioner shall take appropriate action to protect
thedesignationsdescribed in | C 15-9-6, asadded by thisact, under
trademark law or other appropriateintellectual property law, as
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the property of the state.

(d) If the commissioner determines that the state may not
protect the designation as property of the state, the commission
shall adopt a new designation that the state can protect as the
property of the state. I f the commission adoptsa new designation,
thefollowing apply:

(1) Thecommissioner shall takeappropriateaction to protect
thedesignation adopted by the commission under trademark
law or other appropriate intellectual property law as the
property of the state.

(2) Notwithstanding IC 15-9-6, as added by this act, the
designation that shall be used under IC 15-9-6 is the
designation adopted by the commission and not the
designation described in IC 15-9-6.

(e) ThisSECTION expiresJuly 1, 2007.".

Renumber all SECTIONS consecutively.

(Reference isto ESB 381 as printed February 22, 2002.)

Representative Friend
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